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ISSUES PRESENTFD 

1. Whether the claim of the State of Connecticut 
based upon Section 17-295 of the Connecticut General 
Statutes is provable under the Bankruptcy Act-; 

2. Whether the claim of the State of Connecticut 
based upon Section 17-295 of the Connecticut General 
Statutes can be discharged without permission of the 
sovereign State of Connecticut? 

3. Whether the Eleventh Amendment to the United 
States Constitution prohibits the Bankruptcy Court from 
discharging the claim of the State of Connecticut’ 
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STATEMENT OF THE CASE 

Leonard Crisp filed a petition March 8, 1974, as a 
bankrupt seeking discharge of his listed debts pursuant 
to the Bankruptcy Act In the United States District 
Court, District of Connecticut. 

The Bankruptcy Judge, Saul Seidman, by order dated 
March 14, 1974, provided April 30, 1974, as the last day 
for filing objections to discharge. On May 13, 1974, 

Judge Seidman extended the time to file objection to dis¬ 
charge to the State of Connecticut, Department of Finance 
and Control, until May 24, 1974, ^fp. piO. 

On or about May 21, 1974, the State of Connecticut 
filed its objection together with the filing fee of $15.00 

On or about May 21, 1974, Judge Seidman advised the 
State of Connecticut that the hearing date for its objec¬ 
tion to discharge was scheduled for June 27, 1974, and to 
bring a check for $33.00 to the hearing. A.ff. r- 1 *. 
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On or about June 4, 1974, Judge Seidman Issued an 
order discharging Leonard Crisp as bankrupt, from the 
claim of the State of Connecticut, without a hearing upon 
the State's objection to discharge. A pp, f- f. /t>, 17. 

On or about June 10, 1974, Judge Seidman reassigned 
the hearing scheduled for June 27, 1974, to July 18, 1974 
at 10 o'clock. 4fto. p. /Hr. 

The claim of the State of Connecticut against 
Leonard Crisp is for care furnished him at a state main- 
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The State of Connecticut, acting through its Com¬ 
missioner of Finance and Control, filed its objection 
to the State's claim being discharged. 4/y p.p.^M/2 . 

The petitioner, Leonard Crisp, filed a Motion to 
Dismiss the Objection to Discharge, but failed to file 
his brief as required by Local Rules of Procedure R.10 
(a)(2); and was permitted to file his brief subsequent 
to the date of argument. f\ pp. p. M. 

The issues raised in the brief contest the rights 
of the State as sovereign to recover its claim against 
Leonard Crisp. 

The Bankruptcy Court by Memorandum and Order dated 
August 15, 1974, entered a discharge of the claim of the 
State of Connecticut, without a hearing on its objection 
to discharge. 4 py. p.p. 

The State of Connecticut filed its appeal of the 
Bankruptcy Court's discharge of the defendant, Leonard 
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Crisp, to the District Court, and the Court ruled that 
the Petition for Review be denied and dismissed for the 
same reasons set forth in the Memorandum and Order of 
the Bankruptcy Judge filed August 15, 1974; and further 
ordered that the Order of the Bankruptcy Judge be con¬ 
firmed. A pp. p.p. U, i 2.. 

The denial of the Petition for Review is appealed 
to the United States Court of Appeals for the Second 
Circuit. 


/ 
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ARGUMENT 

I 

THE CLAIM OF THE STATE OF CONNECTICUT BASED UPON 
SECTION 17-295 OF THE CONNECTICUT GENERAL STATUTES IS 
NOT PROVABLE UNDER THE BANKRUPTCY ACT. 

The Bankruptcy Act provides a person who meets 
the requirements of the Act with the means to have the 
Bankruptcy Court discharge all debts which are allowable 
and provable. Section 17 Bankruptcy Act, 11 U.S.C. 35. 

Leonard Crisp seeks to have the Bankruptcy Court 
apply its discharge of debt authority to the claim of the 
State of Connecticut for care furnished him in a state 
maintained humane institution. The Bankruptcy Court did 
grant him a discharge from the state's claim on two 
occassions, over the objection of the state to said dis¬ 
charge . 


) 
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The Court acted in summary fashion after reviewing 
the petition of Leonard Crisp and the claim of the State 
of Connecticut, June 4, 1974, granting the first dis¬ 
charge, although there was a hearing date scheduled by 
the Court to hear the state's objection to discharge. 

The hearing was scheduled for July 18, 1974, but the 
Court acted upon Leonard Crisp's Motion to Dismiss the 
Objection to Discharge, which had been dated July 2, 

1974, and filed with the Court without the brief re¬ 
quired by Local Rules of Procedure R.10(a)(2). The Court 
accepted an exhibit indicating per capita costs were 
greater than the daily rate Leonard Crisp was billed, 
but misunderstood the statutory authority and held the 
state's claim limited to $1,623.65, when it granted its 
second discharge August 15, 1974. Both discharges were 
granted without a hearing being held on the state's ob¬ 
jection to discharge. !\yy. p.p. /fa 

The Appellee was billed pursuant to Section 17-295 
of the General Statutes of Connecticut. He was treated as 
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an indigent prior to his qualifying for Social Secu¬ 
rity Disability Benefits In November, 1970. 

The Courts' recognized that the state had a right 
as sovereign which rights as creditor could not be af¬ 
fected by a discharge in bankruptcy. State v^. She! ton , 

47 Conn. 400, 1879, prior to amendment of Section 17 of 
the Bankruptcy Act. 

The state's right as sovereign cannot be defeated 
by the Bankruptcy Act. The Congress has broad powers 
under Article I, Sec. 8 Cl. 4 of the United States Con¬ 
stitution, but it cannot provide the Bankruptcy Court 
with authority to permit a citizen to sue the state with¬ 
out its consent. 

The Eleventh Amendment of the United States Consti¬ 
tution provides: 

"The judicial power of the United States 
shall not be construed to extend to any 
suit in law or equity, commenced or pro¬ 
secuted against one of the United States 
by citizens of another state, or by citi¬ 
zens or subjects of any foreign state." 




The United States Supreme Court recognized that 


an unconsenting state is immune from federal court 
suits brought by its own citizens as well as by citizens 
of another state, although the Eleventh Amendment is 
not in the applicable terms. Parden T er ml na1 R. Co., 
377 U.S. 184, 186. 

The Connecticut Supreme Court in State v. Murzyn , 
142 Conn. 329, avoided the constitutional question re¬ 
garding the right of the state as sovereign to have its 
claim discharged in Bankruptcy by its holding that the 
fact that the state may re-evaluate the amount billed a 
person for care furnished a patient in a state humane 
institution, prevents the claim of the state from being 


provable. 

The Bankruptcy Court sought to establish a contrary 
position to the Connecticut Supreme Court by alluding to 
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It has long been recognized in Connecticut, that 
"the state, in making expenditures for care and support 
of an insane person committed to an institution designed 
to provide the support and attention which he needs, 
enters into no contract relation with that person. It 
simply acts of its own volition, in response to the dic¬ 
tates of humanity, in the performance of a governmental 
duty now recognized as resting upon a modern State and 
for the good of the individual concerned." State v^. 

Romme , 93 Conn. 571, 573, 574. 

The Bankruptcy Court may discharge Leonard Crisp 
from the debts or claims other than the State of Connec¬ 
ticut's claim, as the state's claim is net limited to the 
amount sought by its proof of claim, Sta-e v. Metrusky , 

140 Conn. 26, 30, and is dependent upon the future assets 
of Leonard Crisp. Sections 17-295 (g) and 17-295 (b) of 
the General Statutes of Connecticut. The claim of the 
State of Connecticut is not provable within the meaning 
of Section 63 of the Bankruptcy Act, as the amount Leonard 
Crisp or his estate is liable for reimbursement is un¬ 
certain in amount and obligation. 


/ 
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"The maximum rate to be charged for support of each 
patient for the ensuing year shall be the per capita 
costs..." Section 17-295 (b) of the Connecticut General 
Statutes. 

"Each patient.. .shall be legally liable from the 
date of admission for the support of such patient in such 
institution in accordance with his ability to pay...pro¬ 
vided the total billing to all persons responsible for the 
support of any patient shall not exceed the total charges." 
Section-17-295 (c) of the Connecticut General Statutes. 

"The receipt of a lesser rate than the billed charges 
shall not bar the commissioner from recovering from any 
liable person or his estate, including the patient or his 
estate the balance remaining unpaid, provided the limita¬ 
tion of action provided in Section 52-576 shall apply to 
such recovery." Section 17-295 (g) of the Connecticut 
General Statutes. 

"A patient who is receiving or has received care in a 
state humane institution, his estate or both shall be 
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liable to reimburse the state for any unpaid portion of 
per capita cost to the same extent as the liability of 
a public assistance beneficiary under Sections 17-83 (e) 
and 17-83 (g), subject to the seme protection of a sur¬ 
viving spouse or dependent child as is therein provided." 
Section 17-295 b of the General Statutes of Connecticut. 

The obligation to repay the state for care furnished 
Leonard Crisp at 6 state maintained humane institution is 
established by Section 17-295 of the Connecticut General 
Statutes. 

Leonard Crisp has a statutory obligation to repay 
the state for his care in a humane institution. 

This obligation, being set according to his ability 
to pay, and capable of being retroactively billed and of 
being increased or decreased at any time, is too uncertain 
to qualify as a provable debt under the Bankruptcy Act. 

Where the claim is based upon the future success of 
the debtor, the claim is contingent and unprovable in 






V 
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Bankruptcy. In re Dixie Sp1int Coal Co. , 308 U.S. 295 , 

60 S.Ct. 238, (1938), Matter of Long and Smith , 95 F.2d 
525 (2d Cir. 1938) 

In both these cases, the contingency upon which the 
creditor would collect was the financial success of the 
business. In the present matter, the amount the state, 
by statute, may recover from Leonard Crisp is determined 
upon his successful ability to pay. p. 4-fr. 

The State of Connecticut has not terminated its au¬ 
thority ’to obtain per capita costs from a patient or his 
estate or a legally liable relative or his estate contra¬ 
ry to the Bankruptcy Court's position in its Memorandum 
and Order. See State v^. Romme , 93 Conn. 571, State v^. 
Metrusky , 140 Conn. 26, State v. Kurzyn , 142 Conn. 329 and 
State v. Dickenson , 4 Conn. Cir. Ct. 81. 

In State v^. Romme , supra , the court held that the 
state could recover from the decedent estate of a patient 
committed to a humane institution the cost of care al- 


J 
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though the amount sought was in addition to the amount 
billed the conservator. 

In State v^ Metrusky , supra , the court held the 
state was not estopped to recover a greater amount than 
billed from the estate of the mother for supporting her 
son in a state maintained institution for the mentally 
ill, even though the commissioner of welfare stated that 
it had paid the account through a certain date at a bill¬ 
ed rate. The court also indicated that the actual cost 
of care-may be less than the per capita cost, which would 
limit the maximum to actual costs rather than per capita 
costs. 

Our State Supreme Court in State v_. Murzyn , 142 
Conn. 329, 333-334, held that the obligation of a father 
to reimburse the state for support of his son in a state 
humane institution was not a debt founded on "a fixed 
1iabi1Ity...absolutely owing" within the meaning of the 
Bankruptcy Act, 11 U.S.C. Section 103. It recognized the 
right of the state to reopen the court's order of support 
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for the balance of per capita costs remaining unpaid, or 
such portion thereof as the court finds to be reasonably 
commensurate with the financial ability and the number 
and conditions of other dependent upon him. 

In State v. Dickenson , 4 Conn. Cir. Ct. 81 ( 1966 ) 
the conservator of the estate of a veteran in a state 
humane institution was held liable to pay increased charg¬ 
es which were assessed when the esLate received an award 
which increased its ability to pay. The Court stated 
that the statute contemplates that the authorized bill¬ 
ing by the commissioner may be retroactive. 

The State of Connecticut is seeking reimbursement 
for its expenditures for patients in humane institutions, 
and is not a creditor seeking recovery of a contract obli¬ 
gation. It does not require reimbursement for total costs 
regardless of the hardship, but must consider the ability 
to pay of the patient. Since the ability of Leonard Crisp 
to pay is fluid and contingent, the claim of the state is 
also fluid and contingent depending upon the uncertain 
future of Leonard Crisp's success. 




r 
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Leonard Crisp was charged at a rate less than per 
capita costs so that the State of Connecticut has, by 
Section 17-295 of the Connecticut General Statutes, 
authority to recover a greater amount up to but not ex¬ 
ceeding the per capita costs. ^ Pf' P*P* 

In order to have the state's claim against Leonard 
Crisp discharged in bankruptcy, it must be fixed and ab¬ 
solutely owing. 11 U.S.C. Section 103. The authority 
to rebill the patient at a greater rate establishes a 
contingency which may or may not occur. Since the maxi¬ 
mum billing is per capita costs and the billing for 
patient care at a state maintained humane institution 
is based upon his ability to pay, any billing for a 
lesser amount does not fix the liability as a provable 
debt unless per capita costs were billed. 

The state does not control the contingency to fix 
the debt is sufficient to support its contention that the 
debt is not provable under Section 63 (a) (8), 11 U.S.C.A. 
103 (a) (8). 


C 
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"Where any contingent or unliquidated 
claim has been proved, but, as pro¬ 
vided in subdivision (d) of Section 
93 [Section 57 of Bankruptcy Act] of 
this title, has not been allowed, such 
claim shall not be deemed provable 
under this title." Section 63 (d), 

11 U.S.C.A. 103 (d) [Bracket informa¬ 
tion added] 




The claim of the state does not qualify as a provable 


debt, because it Is not allowable 
226 F . 2d 488. 


v . England, 


THE CLAIM OF THE STATE OF CONNECTICUT BASED UPON 
SECTION 17-295 OF THE GENERAL STATUTES OF CONNECTICUT, CAN¬ 
NOT BE DISCHARGED BY THE BANKRUPTCY COURT, WITHOUT PERMIS¬ 
SION OF THE SOVEREIGN STATE OF CONNECTICUT. 


The Governor of the State of Connecticut "...may au- 
thorize the cancellation upon the books of any state depart¬ 
ment of any uncollectible claim due such department..." 
Section 3-7 of the Connecticut General Statutes. 




* 
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The State of Connecticut, in providing care for 
Leonard Crisp in the state maintained humane institution 
acts in its sovereign capacity. 

In seeking reimbursement for care furnished Leonard 
Crisp, the Appellant, Commissioner of Finance and Con¬ 
trol, sought to carry on the duties for the sovereign 
State of Connecticut. 

Leonard Crisp was billed by the Appellant pursuant 
to Section 17-295 of the Connecticut General Statutes for 
care furnished him by the State of Connecticut at Norwich 
Hospital, a state maintained humane institution. 

He has not been granted permission by the State of 
Connecticut to have its claim discharged in the Federal 
Bankruptcy Court. The failure to receive permission from 
the State of Connecticut bars his being discharged of the 
state's claim. 

The Eleventh Amendment of the United States protects 
the sovereign rights of the State of Connecticut and limits 
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the authority of the Bankruptcy Court so that any dis¬ 
charge of the state's claim pursuant to Section 17-295 
is null and void, where there is no proof that permis¬ 
sion to institute the bankruptcy proceeding was granted 
by the state. Edelman v. Jordan , 415 U.S. 651, 94 S.Ct. 
1347, 39 L . Ed . 2d 662 . 

Ill 

THE ELEVENTH AMENDMENT OF THE UNITED STATES CONSTI¬ 
TUTION PROHIBITS THE BANKRUPTCY COURT FROM DISCHARGING 
THE CLAIM OF THE STATE OF CONNECTICUT. 

The Congress of the United States can under Article 
I, Sec. 8 Cl . 4 of the United States Constitution pass 

uniform laws of bankruptcy. 

While the Congress may permit Federal debts and 
taxes to be discharged in bankruptcy, it cannot avoid the 
prohibition of the Eleventh Amendment regarding the claims 
due the state as sovereign. 


V 
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"The general principle of jurispr"- 
dence that the sovereign cannot ^.e 
sued without Its own consent applies 
with full force to the several states 
of the Union. Accordingly no suit, 
whether at law or in equity, is main¬ 
tainable against the state either in 
its own courts or in the courts of a 
sister state, by its own citizens... 
unless the state has given its con¬ 
sent or otherwise waived its immunity. 
The state's Immunity from suit without 
its consent is absolute and unquali¬ 
fied, and a constitutional provision 
securing it is not to be so construed 
as to place the state within the reach 
of process of the court." States, Etc. 
72 Am Jur 2d 490, 491. 


The right of individuals to sue a state in either a 
federal or state court cannot be derived from the Consti¬ 
tution or laws of the United States, but can come only 
from the consent of the state. Palmer v. Ohio , 248 U.S. 
32, 63 L.Ed. 108, 39 S.Ct. 16. 

Since Leonard Crisp did not receive permission to sue 
the State of Connecticut in Bankruptcy Court, the court is 
without authority to impose the Bankruptcy Act upon the 
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claim the State of Connecticut has against him. The 
claim of the State of Connecticut cannot be discharged 
by the Bankruptcy Court, because Leonard Crisp did not 
have permission to sue. 

The State of Connecticut has not waived its sov¬ 
ereign immunity by entering a claim against Leonard 
Crisp in the Bankruptcy Court. The purpose of putting 
the claim before the Bankruptcy Court was to object to 
the discharge of the claim against Leonard Crisp. Should 
the court consider the presentation as submission by the 
State to the jurisdiction of the Bankruptcy Court, the 
court would be ignoring the purpose of the claim. 

The Eleventh Amendment of the United States came into 
being, because of the failure cf the Federal Courts to 
recognize the sovereign right of the state to protect its 
purse. In the present case, the State of Connecticut is 
seeking to protect its purse by objecting to the discharge 
of its claim against Leonard Crisp. 
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A great deal of emphasis was placed upon the claim 
arising out of a contract action and as such should be 
treated as severable and fixed although contingent as to 
the total amount due. This would supposedly support the 
view that the debt although contingent was fixed suffi¬ 
ciently to be dischargeable under the Bankruptcy Act. 

What is ignored in considering the claim of the state as 
one in contract, is the obligation of the parties being 
governed by legislative grant. The act of charity is not 
contractual as the terms are not accepted by the recipient 
of the charity, but imposed by legislative fiat which is 
permitted the state as sovereign. State v. Romme , supra . 

The merit of Leonard Crisp's cause leading to the 
discharge of claims against him by the Bankruptcy Court, 
does not expand the court's power, to permit the right of 
the State of Connecticut as sovereign to be ignored. 

In order to avoid the bar of sovereign immunity, 
Leonard Crisp must prove that the State of Connecticut 
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granted him permission to present its claim for dis¬ 
charge to the Bankruptcy Court. There is no showing 
in the record that permission was granted. 

The Eleventh Amendment bars the discharge, the 
same as it did prior to the amendment to the Bankruptcy 
Act. State v. She!ton , supra . Any judicial determina¬ 
tion which affects the claim of the sovereign state is 
an unconstitutional expansion of the federal judicial 
power. 

Stare decisis does not control when the constitu¬ 
tional issue is to be decided. Edelman v. Jordan , 415 
U.S. 651 , 94 S.Ct. 1 347, 39 L.Ed.2d 662. The right of 
the state to protect its purse is not to be ignored or 
taken lightly. 
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CONCLUSION 


The Appellant respectfully requests that the Judg¬ 
ment of the District Court be reversed. 


Respectfully submitted, 

Edward F. Pasiecznik 
Assistant Attorney General 
90 Brainard Road 
Hartford, Connecticut 06114 
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